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Dear Sir:

We have considered your application for recognition of exemption from
Federal income tax under the provisions of section 501(c) (3) of the
Internal Revenue Code of 1986 and its. applicable Income Tax
Regulations. Based on the available information, we have determined
that you do not qualify for the reasons set forth on Enclosure I.

‘Consideration was given .o whether you qualify for exemption under
other subsections of section 501 (c) of the Code. However, wa have
concluded that you do not qualify under another subsection.

As your organization has not established exemption from Federal income
tax, it will be necessary for you to file an annual income tax return
on Form 1041 if you are a Trust, or Form 1120 if you are a corporation
or an unincorporated association. Contributions to you are not
deductible under section 170 of the Code. '

If you are in agreement with our proposed denial, please sign and

return one copy of the enclosed Form 6018, Consent to Proposed Adverse
Action. . :

You have the right to protest this proposed determination if you
believe it is incorrect. To protest, you should submit a written
appeal giving the factg, law and other information to support your’
position as explained in the enclosed Publication 892, “Exempt
Organizations Appeal Procedures for Unagreed Issues.” The appeal mdst
be submitted within 30 days from the date of this letter and must be
signed by one of your principal officers., You may request a hearing
with a member of the office of the Regional Director of Appeals when
you file your appeal. If a hearing is requested, you will be
contacted to arrange a date for it. The hearing may be held at the
Regional Office or, if you request, at any mutually convenient
District Office. If you are o be represented by someone who is not

one ¢f your principal officers, he or she must file a proper power of
attorney and otherwise qualify under our Cecnference and Practice
Pequ:rements as set forth in Section 601,502 of the Statement of
Precedural Rules. See Treasury Department Circular No. 230.. '




If you do not protest this proposed determination in a timely manner,'
it will be considered by the Internal Revenue’ Service as a failure to
exhaust available administrative remedies. Section 7428(b)(2) of the
Internal Revenue Code provides, in part,. that.

A declaratory judgement or decree under this section shall
not be issued in any proceeding unless the Tax Court, . the
Claims Court, or the district court of the United States
for the District of Columbia determines that the
organization involved has exhausted administrative remedies
available to it within the Internal Revenue Service..

If we do not hear from you within the time specxfled, this will become
our final determination., 1In that event, appropriate State officials
will be notified of this action in accordance with the provisxons of.
section 6104(c) of the Code. :

ancerely, »
®w§m-
" Lois G. lLerner

Director, Exempt Organizations
Rulings and Agreements

Enclosures: 3




ENCLOSURE I~

Faéts

A review of your Articles of Incorporation, which do not bear the
State filed or approved date stamp, show that you are organized
exclusively to develop, on a non-profit basis, a housing project

at S e, :o: low-income

persons.

Page 2 of Form 1023 states that the project is targeted to lease
to very-low-income families who, without this program, could not
afford to live in this type of housing. Page 2 of Form 1023 also
refers to the

. (the “Plan”). The Plan, however, describes the activities of the

("B ) rather

than your own activities.

You state that you are organized by and through the auspices of
@I to act as a shield to protect @Ml a section 501(c) (3)
organization, from liabilities that could be imposed upon the
sponsor of the low-income housing project for which the sponsor
ls the guarantor of various obligations.

You are governed by NN SaEEEssSmmmy, 2nd
G n yvour RN lct:ter, you state that
all three are employees of G, a social service agency that
acquires, develops, and manages the .
The letter states that NSNSy is the oY of all
housing -activities of ¢HlND: enninaen® s oonfhamny: 2nd
WS s che GRS, Thc G,
@GP lctter from GNP to GENENENNNNNY: shows that G,
e R RGO IR e —————— tha temp.
G s che G

N ‘ AR -

You submitted an Amended and Restated Agreement of Limited
Partnership cthat was executed on WM (the “Partnership
Agreement”) showing you as the General Partner with .’%‘

interest, QuEENENNEEESEENNEENY 25 che Investment
Partnership with Gt interest, and GNEEGCGNGGENENEEY., -

the Special Limited Partner with ..% interest in the project of
@ units. The Investment Partnership and the Special Limited:
Partner are collectively referred to as the Limited Partners.

Tr: Partnership Agreement shows you, .as the General Partner,
el redsent, warrant, ceovenant, and guarantee the tax credit

e,

«‘\




shortfall and recapture d g theﬁcredit4period,.'
the timing reduction amount“(delay;in‘receipt‘of tax credits),
the repurchase of the Investmen:_Ear;ne:ship’s*interest, if
actual credit for any year is.leszthanu‘lj,of'Certified credit
as a return of capital to the Invescmeq;'aartnership, the
development fee, the development cost -overruns, the operating
deficits, etc. (refer to ] ]

Section 8.15 of the Partnership Ag:égmént provides, in part:

The General Partner hereby Collaterally assigns,
pledges, and grants a security interest to the
Investment Partnership in all;right('title'and‘
interest the General Partner has in its Interest
hereunder and in the right to receive-any
distributions and bayments under'this Agreement,
including without limitatiOn};any_payments with
I&spect to Operating Deficit ‘Loans‘and Gp Loans and
distributions of Net Cash Flow 'and Cash from Capital
Event (“GP Pledged Payments”). :The General Partner
irrevocably directs the Partnership to pay to the

The Pledye and Security Agreemenk,’wﬁich yod pledge to the
Investment Partnership, defines “collateral” as:

(1) All of Debtor’s tight,fﬁitié.and interest in
the Partnership, whether now owned or

 hereafter acquired, including,  without -

limitation, its general partner’s interest in
the Partnership and its right to receive
distributions, allocations and payments under
the Partnership Agreement, as such Partnership
Agreement may be modified from time to time
with consent of the Secured Party;

(ii) All fees and charges to be paid by )
Partnership to the Debtor, whether now owned
or hereafter acquired, :whether arisinqg under
the Partnership Agreement orotherwise;
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(iii) All indebtedness.of'théféaftnership to Debtor
of any kind or description; and.

(iv) All products and pfoceedé whéthér cash
proceeds or noncash proceeds, and products of
any and all of the foregoing. '

You state that @R contracts to develop
the property and that oy assigns its position in the contracts
Lo you upon your creation, You state that, as the sponsor and
the owner, you secure the loans for the project., 1In the -
Unanimous Written Consent of the Board of Directors, you

were authorized to borrow 5 G from SONEESESEGNGGGG (the N
RN ) oG an Hloan' of SENNNENW fron
' ("GENNW). The lcan
documents show you secured a SON® loan from -, - —

loan of SUNENENENNE ::om the R, oG -
mortgage from ——— for SENNNENNNY. The
Unconditional Guaranty signed by the Developer, Sy

. on states that the Investment
Partnership made a loan for SO and that S

O ) made a loan for $

you, which resulted in the GO Note and the Construction
Loan Note, respectively. You state that, upon completion of the
construction, you contributed the property to the Partnership
subject to and pursuant to the consent of ]

and the ) . You state
that, at the time of the transfer of the building, the loans were
terminated either by contributions from the investors or transfer
of the —— ] grants. You state that ‘all loans from the

and its agents hecame part of the

Investment Partnership’s capital and were used for construction
Costs and related expenses such as legal fees, title insurance,
filing fees, etc. in connecrtion with the closing. vYou state that
the loan from G cane a3 grant to you for payment of the
rehabilitation, 4 BRI -
Y o che Partnership Agreement defines “Land” as the
tract of lana currencly owned by the General Partner, to be
transferred apd contributed to the Partnership upon which the
APArmenr complex is locared. States that you
agree to oontrihute the apartment complex to the Partnership upon
Feceliprs ol all censents of the authority. . AUNEGNof the
Farrnership Agreement states that the General Partner shall
tracsfer and assign to the Partnership-all_of‘its rights, title,
and interest in and to the apartment complex. The court document
SROWS that you transferred the project“tg’ﬁpe Partnership for a
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sum of $@¥ and the Partnership‘becameaaﬁ additional_obligee on all
Notes an R2gulatory Agreements, o

G o the Partnership Agreement states that, upon

transfer cf the title to the apartment complex to the Partnership
following the completion of its rehabilitation, the General
Partner shall assign and transfer all of its interest as a
general partner to a whelly owned for-profit subsidiary of
You submitted a copy of the of the

g £iled W1 G——— on
which shows h is the

substitute General Partner.

The Assignment and Assumption Agreement signed between you and
the wholly owned for-profit subsidiary of GHMNgE

@W. shows that YOou transfer all interests,’obligations, rights
and duties to - However, you are designated as
the Guarantor by definition of the Par;nership Agreement and as
the Debtor by definition of the Pledge and Security Agreement.
You state that the Investment Partnership agrees with the
transfer of guarantees by allowing “ to replace

YOU as the GNNGNNEGEGENGNGNNNE. The h is hereafter

referred to as the General Partner.

You currently do not own any interest in the Partnership. vyou
State that your primary role is to oversee the operation of the
apartments and to make certain that it continues to operate
solely for the low-income residents of the community, However,
the Partnership Agreement provides no charitable purpose, -
Section 3.01 of che'Partnership Agreement states:

Purpose of the Partnership. The Partnership has been
odrganized exclusively to acquire the Apartment Complex

and to develop, rehabilitate, finance, construct, own,
maintain, opuate and sell or otherwise dispose of the -
Apartment Complex, in order to obtain long-term

appreciation, cash income, Tax Credits and tax losses.

By definition of the Partnership Agreement, the Special Limited
Partner must consent Lo the selection and removal of the
Accountants ). The Special
Limited fartner masc also consent to the withdrawals from the
teserve for replacements | i v
Fo Oy of the Partnership Agreement provides
that the Special Limited Partner has the right tc¢ remove the
Genreral Pavtner when the General Partner violates its guaranties
Prursiant Lo fection . . and/or WP, and when the

4
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amount of actual credits for any yéér are, or are projected b
the Accountants after the State Designation to be, less than 3
of the certified credits for that year. ‘ i

In your NN lctter, you state that each reason given
in Redlands Surgical Services, Inc. v. Commissioner, 113 T.C. 47
(1999) must be answered positively in your case, i.e, charitable
purposes must be followed pursuant to.the Partnership Agreement,
the Regulatory, and other agreements with < ]
and the control over day-to-day operations of the Partnership are
vested in a corporation, controlled and owned by you, which in
turn is owned by @M. Your letter further states that your
oversight function is accomplished because the General Partner is
owned and controlled by you and managed by GSNEEM. You state that
@I :nd you have the same board members; therefore, the control
and direction ¢f the operations of the Partnership effectively
remain with non-profit entities. You also state that the
management has contracted with a section 501(c) (3) organization
Lo operate the project; therefore, there is no competitive
commercial market for low-income housing.

In your (NG l-otter, you also indicate that, unless the
court permits a piercing of the corporate shields and allows a
party to sue -or you, neither nor you are responsible
for the obligations of the General Partner in the Partnership,
becausc G is not a party of the agreement, and your only
assets are your interest in the project through the ownership of

the QU .

You state that the Partnership itself is subject to the
Partnership Agreement which sets forth the authority of the
Partnership in quuup @ 2nd pursuant to subsection G

thereunder to provide housing subject to the Minimum Set Aside

" Test and the Rent Restriction Test and consistent with the

Requirements of thegExtended Use Agreement, the Regulatory
Agreement and the Loan Agreement. You further state that the
Partnership is subject to the Regulatory Agreement with N
Oy hich requires GEER occupancy by low-income families
lan acceptable charitable function). You state that sponsoring
housing for low-income residents who could not otherwise afford
decent housing clearly is an activity in furtherance of .an exempt
purpesa.  You cite Regulations 1.501(c) (3)-(1) (d) (2), Revenue
Bulings 70-%85, 79-18, and 79-19, Notice 93-1, and Private Letter
Ruling (“PLR”) 192929049, ' »

-

whon asked for a budget for 2002 and 2003, you stated in the

S (ccter “there is no proposed budget for 2002 or
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|||I' the entity being a mere shell withdu;_any current .;
activity,” ‘ S

Law. |

Section S01l(c) (3) of the Code provides for
federal income tax of organizations or
exclusively for charitable Purposes.

the exemption from
ganized and operatad

Section 1.501(c)(3)-1(a)(1) cf the Income Tax Regulations States
that, in order to pe éxempt as an organization describad in
section 501 (c) (3) of the Code, an organization must be both
organized and operated eéxclusively for one Or more of the .
purposes specified in such section, " If an organization fails to
meet either the organizational test.or,the'operational test, it

Section 1.801(a)-1(¢c) of the Regulations States that the words
“private shareholder or individual” mean an individual having a

pPersonal and private interest in the activities of the
organization, :

Section 1.501(c)(3)-1(c)(1)

of the §egulations pProvides that apn
organization will be regarde

d as “operateq exclusively" for one

' Or more exempt Purposes only if it engages primarily in

activities which accomplish one or more of such exempt purposes
srecified in secriosn 501(c)(3).. an organization will not be so
rfegarded if more than an insubstantial Part of its activities is
not in furtherance of an exempt purpose,

Seciion 1.501(c)(3)-1(d)(1) of the Regulations provides, in part,
that an organizath&xnmy be exempt under section 501(c)(3) of the ™
Code if it js organized for charitable purposes. However, it is not
organized or operated exclusively for a charitable Purpose unless it
Serves a public rather than a private interest. Thus, an

Srganization must establish that it jg Not organized or operated for
the benefit of designated individuals,

Section 1,501lc)(3)-1(d)(1)(ii)
Organization
fore exempt purposes unless it se

~Private interest.

subdivisicn,
that it is not organized or opera
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[

interests such as designéted‘ihdividu;iéf the creator or his _
family,_shareholders of the organization;:or~pg;sons controlled,
directly or indirectly, by_such'p:ivg;e;;ptgrastgc o

Section 1.501(c) (3)~-(1)(d) (2) of'theﬁRegula;ions States the term
‘charitable’ is used in section 501(c)(3). in its generally
accepted legal sense and is, therefore, ‘not to be construed as
limited by the Seéparate enumeration in section 501(c) (3) of other
tax-exempt purposes which may fall within the broad outlines of
‘charity’ as developed by judicialﬂdec;sions. Such term
includes: Relief of the poor and distressed or of the
underprivileged; advancement of religion; " advancement of
education or science; erection or maintenance of public
buildings, monuments, or works; lessening of the burdens of
Government; and promotion of social welfare by oxganizations
designed to accomplish any of the above purposes, or (i) to
lessen neighborhood tensions; (i) to eliminate prejudice and
discrimination; (iii) to defend human and civil rights secured by
law; or (iv) to combat community deterioration and juvenile
delinquency. The fact that an organization which is organized
and operated for the relief of indigent.persons may receive
voluntary contributions from the persqni;intended'td”be relieved
will not necessarily prevent such organization  from being exempt
as an organization organized and-operated?excluéively for
charitable purposes. .The fact that'anjorggnization, in carrying
out its primary purpose, advocates social or’civic changes or
presents opinion on controversial issues with the intention of
molding public opinion or creating public sentiment to an
acceptance of its views does not pPreclude such organization from
qualifying under section 501(c) (3) so long as it is not an
‘action’ organization of any one of the types described in
paragiaph (c)(3) of this section. RN -

Section 6110(k) (3) of the Code statés} unless the Secretary

otherwise establisies by regulations, a written determination may,
not be used or cited as precedent.

Applicatiod of Law

In Better Business Bureau of Washington, D.C., Inc. v. United
States, 325 U.S. 279, 283 (1945) the Supreme Court holds that the
presence of a single non-exempt purpose,. if substantial in
nature, destroys a claim for exemption regardless of the number
¢r importance of truly exempt purposes.. i '
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In Plumstead Theatre Society, Inc. v. Commissioner, 74 T.C.
1324 (198Q0). 675 F.2d 244 (9" Cir. 1982), the Court holds that
an organization’s participation as a general partner in a
limited partnership will not adversely affect its tax-exempt
status under section 501(c) (3) of the Code. Important to the
holding is that (a) the transaction is at arm’s length, (b) the
general partner is not obligated to return capital to the
investors out of its own funds, and. (c) the limited partrers
have no control over the way the organizatlon managed its
affairs. :

In Redlands Surgical Services, v. Commissioner, 113 T.C. 47
(1999), the Tax Court holds that a nonprofit wholly owned
subsidiary of Redlands Health Systems (a section 501 (c) (3)
organization) operates for impermissible private benefit when it
cedes effective control over partnership operations to private
parties. The organization's sole activicy is partic1pat1ng as a
co-general partner with a for-profit corporation in a partnership

‘that owns and operates an ambulatory surgery center. An

affiliate of the for-profit partner is the manager of the
surgical center. It receives a['% management fee under the
management agreement. The court closely examines the structure
of the relationships among the parties and states:

Clearly, there is something in common between the
structure of petitioner's sole activ*ty and the nature
of petitioner's purpose in engaging in it. An
organization's purposes may be inferred from its
manner of operations; its "activities provide a useful
indicia of the organization's purpose or purposes."
Living Faith, Inc. v. Commissioner, 950 F.2d 365 (7th
Cir. 1991), affd. T.C. Memo. 1990-84. The binding
commitments that petitioner has entered into and that
govern its participation in the partnerships are
indicative of petitioner's purposes. To the extent
that petitioffer cedes control over its sole activity
to for-profit parties having an independent economic
interest in the same activity and having no obligation
Lo put charitable purposes ahead of profit-making
obj ctives, petitioner cannot be assured that the
partnerships will in fact be operated in furtherance
of charitable purposes. In such a, circumstance, we
are led to the conclusion that petitioner is not
operated exclusively for charitable purposes...nothlng
in the General Partnership agreement, or in: any of the
other binding commitments relating: to the creration of

-
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the Surgery Center, estab’lshes any obllgatlon that
charitable purposes be put ahead of economic -
objectives in the Surgery Center'’ s operations. The
‘General Partnership agreement does not expressly state
any mutually agreed-upon charitable purposes or
objective -of the partnership.

After a thorough analysis of the all of the operating agreements
entered into by the petitioner, the Court reaches the following
conclusions:

Based on all of the facts and circumstances, we hold
that petit.oner has not established that it operates
_exclusively for exempt purposes within the meaning of
section 501 (c) (3). In reaching this holdlng, we do not
view any.one factor as crucial, but we have considered
these factors in their totality: The lack of any
express or implied obligation of the for-profit
interests involved in petitioner's sole activity to
put charitable objectives ahead of non charitable
objectives, petitioner's lack of voting control over
the General Partnership; petitioner's lack cf other
formal or informal control sufficient to insure
furtherance of charitable purposes; the long-term
contract giving ,SCA Management control over day-to-day
operations as well as a profit-maximizing incentive;
and the market advantages and competitive benefits
secured by the SCA affiliates as the result of this
arrangement with petitioner., Taken in their totality,
these factors compel the conclusion that by ceding
effective control over its cperations to for-profit
parties, petitioner 1mpermL331bly serves private
interests.

In Moline Propertigs, Inc. v. Commissioner, 319 U.S. 436, 438
(1943), the Court holds that for federal income tax purposes, 3w
parent corporation and its subsidiary are separate taxable
entities so long as the purposes for which the subsidiary is
incorporated are the equivalent of business activities or the
subsidiary subsequently carries on business activities.

In Britt v. United Staves, 431 F. 2d 227, 234 (5 Cir. 1970), the
Court emphasizes that where a corporation is organized with the
bona fide intention that it will have some real and substantial
business Luncrlon, its existence may not generally be disregarded
Tor tdx purpose
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In Krivo Industrial Supply Company; Morgan Precision Parts, Inc. .
v. National Distillers and Chemical Corporation, 483 F.2d 1098,
1106 (5" Cir. 1973), the Court holds only where the parent
corporation so controls the affairs c¢f the subsidiary that it is
merely an instrumentality of the parent may the corporate entity
of the subsidiary be disregarded. ‘

Notice 93-1, 1993-1 I.R.B. 172, publishes a safe harbor guideline
for processing applications for exemption of organizations that
provide low-income housing. This notice provides that an
organization will meet the safe harbor ‘guideline if it
establishes that at least 75 percent of the units for a given
project will be made available for families earning 60 percent cor
less of the area’s median income, as adjusted for family size.
Concerning the remaining 25 percent of the units, if any, the
organization must adopt a general policy which states that the
remaining units will be made available to persons on the lower
end of the economic spectrum, yet who may not necessarily be
members of a charitable class. It also states that even if an
organization satisfies the safe harbor guideline, it may fail to
qualify for exemption because private interests of individuals
with a financial stake in the project are furthered.

In Rev. Proc. 96-32, section 3, which supersedes Notice 93-1, the
Service publishes guidance on the qualification under section
501(c) (3) for organizations engage in low-income housing. The
Rev. Proc. states an organization will be considered to relieve
the poor and distressed if it establishes that (a) at least 75
percent of the units are occupied by residents that qualify as
low-income; and (b) either at least 20 percent of the units are
occupied by residents that also meet the very low-income limit
for the area or 40 percent of the units are occupied by residents
that also do not exceed 120 percent of the area's very low-income
limit. Up to 25 percent of the units may be provided at market
rates to persons o have incomes in excess of the low-income
limic. e
Rev. Proc. 96-32, section 7, states if an organization furthers a
charitable purpose such as relieving the poor and distressed, it
nevertheless may fail to qualify for exemption because private
interests of individuals with a financial stake in the project
are tfurthered. Yor example, the role of a private developer or
management company in the organization's activities must be
carefully scrutinized to ensure the absence of inurement or
inpermissible private benefit resulting from real property sales,
development fees, ¢r management contracts..

. -




Rev. Rul. 70-585, 1970-2 C.B. 115, describes” four situations in
which an organization assists individuals or families to. obtain
housing. 1In Situation 1, the~organizationfassists low-income
families obtain housing who cannot qualify for loans under a
federal loan program and who cannot otherwise afford
In this example, the Service‘concludes‘by'prdviding homes for
low-income families, who cannot otherwise afford them, the
organization relieves the poor and distressed, which is
charitable. Situation 1 concludes by noting:that the
determination of what coristitutes low income. is a factual
question based on all of the surroundingicircumstances. In
Situation 2, the organization provides low- and moderate-income
housing to ease the housing problems of minority groups. The
housing units are located Lo reduce racial .imbalance in the
comnunity and are designed to eliminate prejudice and
discrimination, and lessen neighborhood tension. As such, tha
organization is held charitable within.thevmeaning of section
501(c) (3) of the Code. In Situation 3, the organization has a
purpose to rehabilitate housing in an area that is generally old
and badly deteriorated where the .median income is lower than
other parts of rhe city. It then rents:the units at cost to low-
and moderate-income families., Those activities combat community
deterioration and are charitable within the meaning of gection
301 (c) (3) of the Code. In Situation 4, the organization assists
moderate-income families to obtain affordable'housing in an area
where, because of high land costs, increased interest rates, and
growing population, there is a shortage of housing for moderate- .
income families. The organization in Situation 4 does not
provide relief to the POOr or carry out.any other charitable
Purpose within the meaning of section 501 (c) (3) of the Code.
Accordingly, it is not exempt under section 501 (a).

- -

Rev. Rul. 79-18, 1979-1 C.B. 194 provides that a nonprofit :
organization that provides specially designed housing to elderly
Pe€rsons at the lowsst feasible cost and maintains in residence -
those tenants who subsequently become unable to pay its monthly
fees is an organization operated exclusively for charitable
PUrposes within the meaning of section 501 (c) (3) of the Code.

Fev. Rul. 74-19, 1979-1 C.B. 195 provides a nonprofit organization
that provides specially designed housing to physically handicapped
persons act the lowvest feasible cost and maintains in residence
Lhose tenants who subsequently become unable to pay its monthly
‘e2s is operated exclusively for charitable purposes within the
meaning of secrion 501(c) (3) of the Code. "

Fuov. Rul. 68-15, situation 2, describes an' LLC. that enters into a

OV
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long-term agreement with a wholly owned subsidiary of the for
profit member to provide the day-to-day management services to
the LLC. It is essentially a perpetual contract in that it is T
renewable at the discretion of the manager. The lack of
structural control is worsened by the contractual control vested
in the for-profit or its affiliate. The perpetual duration of
the management arrangement makes the arrangement in essence a
non-arm’s length contract by virtue of ceding control over
renewals to the for-profit. . Such organization does not qualify
for exemption becsuse the control over hospital operations has
substantially sh.fted to the for-profit party.

Discussion

Section 501 (c) (3) of the Code sets forth two main tests for
qualification for exempt status. An organization must be both
organized and operated exclusively for purposes described in
section 501 (c) (3). With respect to the organizational test, your
Articles of Incorporation contain section 501(c) (3) provisions;
however, the document does not contain the filed or approved
stamp (NEEEERIIREREEEREEY. .  You must also satisfy the
operational test. The key requirement is that an organization be
operated exclusively for one or more exempt purposes. An
organization is not operated exclusively to further exempt
purposes unless it serves a public rather than a private
interest. '

Historically, the Service did not recognize general partners in
limited partnerships as exempt from federal income tax under
section 501 (c) (3), because of the inherent conflict with
operating for the benefit of investors and operating exclusively
for charitable puAposes. Following the case of Plumstead Theatre
Society, the Service loosened its approach to the exemption of
organizations acting as general partners 1in limited partnerships.
Our guidelines require that we scrutinize the relationships of
the partners to assure that the exempt general partner can
operate exclusively for charitable purposes. '

Housinag Pioneers, Redland Surgical Services, and Rev. Rul. 98-15
indicate that where a charity’s primary activity is conducted
rhrough a partnership, then the charity must control the
partrnership to ensure that operations are condurted in
‘furtherance of charitable purposes. See also Piumstead Theatre
preiety. o :
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"You state that your primary role is to oversee the project and
make certain that it continues to operate for the benefit of the e
low-income residents. You state that sponsoring housing for low-
income residents who could not otherwise-afford decent housing
clearly is an activity in furtherance of an exempt purpose. You
cite Regulations 1.501(c) (3)~(1) (d) (2), Revenue Rulings 70-585,
79-18, and 79-19, Notice 93-1, and PLR 199929049 in supporting
your position. A private letter ruling is issued under section
6110(k) (3) for a particular organization and is not intended to
be used as an authority. Furthermore, the exempt organizations
discussed in the subject authorities or non-anthorities and you
differ factually.

Requlations 1.501(c) (3)-(1) (d) (2) provides the definition of the
term “charitable” and states that an organization organized and
operated to relieve the poor and the distressed is charitable.
However, Regulations 1.501(c) (3)-1(d) (1) (ii) provides that an
organization is not organ.zed or operated exclusively for one or
more exempt purpeses unless it serves a public rather than a
private interest. By sponsoring a low-income housing that meets
the requirements under section 42 or the Minimum Set Aside Test
and the Rent Restriction Test alone does not necessarily satisfy
section 501(c) (3) of the Code. Not all low-income housing .
projects qualify for exemption under section 501(c) (3) of the
Code. '

Furthermore, you are organized for a single housing project.
Initially, you owned the general partner interest but you
subsequently transferred your interest to a for-profit
corporation, which yol claim sometimes as your own subsidiary and
other times, as that of s#ii). You state that your goal is to
oversee the housing project and to make certain it continues to
operate solely for low-income residents. However, you have no
ownership interest in and have no managing authority over the
affair of the Partn@rship. Under these circumstances, you are
noet in a position te claim that you cause the Partnership to
carry out your charitable purpose. With respect to your goal,
you have not au. ~nstrated that you conduct a charitable activity
because you are merely a shell with no activities, no employees,
and no cperating budgets of your own. You do not have a
charitable activity. When asked of your financial statements,
you even state that you are “a mere shell without any current
activity.” Therefore, you have not-:established you are operated
exclusively for charitable purposes as defined in Regulations
SBT3 - (1) () (2. :

“ s
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In Rev. Ruls. 70-585 (Situations 1, 2, and 3}, 79-18, and 79-19,
the Service rules that these organizations are exempt under e
section 501 (c) (3) because, not only do they provide affordable
housing directly to low-income families, physically handicapped
pPersons, and elderly bersons, but there is also no evidence that

they serve private interests. An organization described in

Situation 4 of Rev, Rul. 70-585 is held not be exempt because it
Seérves a non-charitable class of people. These revenue rulings

do not apply to You because the organizations described in these
rulings directly own and operate the housing projects and there

dre no private investors involved. . You, on the other hand, do

nNot own cr operate any housing project. You claim your activity

ls to oversee the operation of a housing project and to make

certain it continues to operate solely for low-income residents

in the community; however, the project is owned and operated by

for profit parties and you are not 4 partner and have no managing
authority over the Partnership. a for-profit entity is not in

any way obligated to perform within the meaning of section

501 (c) (3).

rates. That organization Serves as a “lender of last resort” to
enable the development of affordable housing when federal, state
or local government funding is not available and when under
writing stacadards cause commercial lenders to decline such loans.
That organization limits its services to various low-income
housing organizations, which qualify for tax-exempt status. Such
organization differs. from you because it conducts a charitable
activity by continually providing below market rate loans to
exempt organizations that otherwise would not be able to obtain
threugh conventional loans. You, on the other hand, secure loans
for only one housing project that is owned and operated by a for-
profit entity (theaPartnership) in which You are not a partner. w

A corporation is a Seéparate entity, a legal being having an
existence separate and distinct from that of its owner. wWhether

O Yyou are the owner of the General Partner, the activity
cf ll.l. or th2 General Partner cannot be attributed to you
because e :nd the General Partner are separate legal
corporations. Since you have no charitable activity of your own,
YOU may not use activities of the General Partner, the

Partnership, or the to solely establish your basis of
exemption as indicated in Moline Properties and Eritt. Even if
‘the General Partner is wholly owned by and is treated as

disregarded for rax purposes of MM as ruled in Krivo
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Industrial Supply, the activity of the General Partner still
cannot be attributed to you because G and you are two
separate legal entities. This is so even though @MME and you
have an identical. governing board, Even if the General Partner
is wholly owned by you and is treated as disregarded for your tax
purposes as ruled in Krivo Industrial:Supply, the housing project
is still not considered charitable, because of a guarantee of
return on investment to the Investment'?artnership and the

control given to the Limited‘Par;nergyfl

In this regard, Plumstead Theatre Society provides guidance. 1In
that case, the general partner is not.obligated to return capital
out of its own funds and the limited partners have no control
over the general partner in the management of its affairs. In

sum, the limited partnership does not intrude into the exemption .

operations.

One problem with the Partnership Agreement is the lack of any
obligation of the for-profit partners of the Partnersnip to place
any charitable purpose ahead of their commercial objectives,
which is a key factor in Redlands Surgical Services and Rev. Rul.
98-15. The Partnership Agreement is silent with respect to any
charitable purpose. The Partnership’s. purpose is to maximize and
protect the economic interests of the/'Investment Partnership. As
for-profit entities tthe Partnership,.'the General Partner, and
the Limited Partners), they are not obligated to operate within
the parameter of section 501 (c) (3). The for-profit entities that
own and operate the project have economic goals strikingly
different from, and often in conflict with, the charitable goal
of providing low-income housing. To qualify for exemption under
section 501(c) (3), an organization must not serve private
interests in carrying out its low-income housing project. Since
you do not have an ownership in the Partnership, you have no
authority to direct the Partnership in its operation.

a -
Regardless of the Minimum Set Aside Test, the Rent Restriction
Test, the Extended Use Agreement, the Regulatory Agreement, the
Loan Agreement(s), and the safe harbor described in Rev. Proc.
96-32, section 7 of Rev. Proc. 96-32 states that an organization,
wiiich meets the safe harbor, can very well fail to meet the
qualirfications of section 501(c) (3) because of private interests.
As demonstrated in Better Business Bureau, a single function may
actua.ly achivcve more than one purpose. If one purpose is non-
eéxemrpt and substantial in nature, it destroys the exemption
regardless of the number and importance of the er mpt purposes.
Tr.g, regardless of the fact that you may cause the Partnership
o provide housing to persons regarded as poor and distressed,

@3




you do not qualify for exemption7if?fhé $ubstantial purpose of
yours is to benefit the Investment Partnership via a guarantee of
return on investment., ’ L

You state that you transfer your intefests,“rights, and
obligations to the wholly owned subsidiary of an-affiljated
section 501 (c¢) (3) organization. This includes tax credit
shortfalls and recaptures and any other guarantees and
obligations described in the Partnership Agreement and in the
Pledge and Security Agreement. You state that the Limited
Partners agree with the transfer of guarantees by allowing Yy
to replace you as the{General Partner. However,
there is no indication that the Investment Partnership agrees to
the transfer of guarantees of return on investment.
of the Partnership only states that you assign and transfer all
of your interests as a general partner in the Partnership to G
Furthermore, the Partnership Agreement and the
Pledge and Security Agreement indicate that such obligations are

irrevocable and that you are obligated to assign what is “now
owned and hereafter acquired.” e

When the Investment Partnership invests in the Partnership, its
capital is at risk and it is uncertain whether the Investment
Partnership will get a return on. the investment. By guaranteeing
the difference between- the projected tax credits and the actual
tax credits, you, as the Debtor of the Pledge and Security
Agreement, oOperate to remove the risk of the Investment
Partnership and indemnify the Investment‘Partnership’s

Sp~ .lation that its investment will pay-off as projected. ' As
stated in Notice 93-1'.and Rev. Proc. 96-32, even if an
organization satisfies the safe harbor guideline, it may very
well fail to qualify for exemption because private interests of
individuals with a financial stake in the project are further,
The arrangement privately benefits the Investment Partnership,

which results in vialation of section 1.501(c) (3)-1(d) (1) of the -
Regulations. :

~Conclusion

Urder tne facces presented, the Service concludes that you are not
operated exclusively for charitable purposes becauss you do not
have a charivable activity. In addition, your exisience serves
Frivate benerits to the InvestmentyPartne:ship because the

nrrsh

1
ip in which you claim to be the_sponsor does not place




17

ENCLOSURE I

charitable objectives ahead of profitable objs~tives and has a
substantial purpose to obtain tax credits and other benefits
the Investment Partnership.

Accordihqu, based on all the facts and circumstances, the Servic
concludes that you do not qualify fcr recognition of exemption
‘rom federal income tax as an organization described in section
501 (cH (3) of the Code.

for
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